Citation   181574  &/;     The   bed   of   a heavy-duty  dump   truck  was
raised  to   its maximum  position.     There  were  no   stops   to   prevent   the   bed
from  falling   if   a hydraulic  hose  broke   (Tr.   26,   P8).     When   they   observed
the   inspector  approaching,   two mechanics   inserted   a  tie   to  prevent   the   bed
from  falling   (Tr.   26).

RESPONDENT'S  EVIDENCE

Victor  B.   Eisenring,   the  owner   of Vic's   Sand   and Gravel,   sold  Oatville
Sand   and Gravel   under   a  sale  contract  dated October  2,   1978   (Tr.   56,   57).
At   the  time  of  the  inspection  in September  1978   they  were   in  a  cleanup mode
(Tr.   57,   58).

Eisenring previously contested the same citations as were involved
in the instant case. A hearing was held before Commission Judge George
Koutras and these citations were settled for $425 (Tr. 58-69, Rl).

DISCUSSION

At   the hearing  this  Judge  took  official   notice  of   the   Commission
decision  in  CENT  79-40-M  and  CENT  79-41-M <Tr.   67,   68).     The   decision,
by Judge George  Koutras,   is   published  at   2   FMSHRC   1522-1528,      That   case
involves   as   respondents  Oatville  Sand   and  Gravel  Dredge   and  Vic's  Sand
and Gravel  Pit,     Oatville   Sand  and Gravel   is   the   respondent   in  the   instant
case.

A review of   the  prior  decision   indicates   that   the   owner   of   these
companies   is mistaken when he   asserts  that   the citations   in   this   case  were
heard  by Judge Koutras.     The  citations   in   their  numbering   as   well   as   in
their  content   are  different.

In CENT  79-40-M;   fourteen  citations   are   in  no  way   related   to
the  allegations   in  this   case.     One  citation,   alleging  a  violation of
Section  109(a)   of   the Act,   parallels   a citation here.

In CENT  79-41-M:     four  citations   involve   a   lack  of  backup   alarms.
No   such   allegation   is   involved   in  this   case.

It   is   true   that   all   of   the  citations   were  issued   about   the   same   time,
But   it   is   equally  clear   that   the doctrine   of  res   judicata   does   not   apply
since  the   subject  matter   is   different.

Respondent   did  not   file   a post   trial  brief but his   arguments   are   of
record   (Tr.   81-83),

His   initial   position   asserts   that  MSHA was  dilatory   in  bringing   its
charges,   that  Eisenring was   at   a hearing   in  1980,   that   the   dates   of
violation  are  the  same3   and   that   inspector  Lilly  was   present   at   the
previous  hearing.

8/     The  citation   alleges   a violation  of 56.9-32,   supra,   n.   6

403or  provided  with  equivalent   protection,
